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Thi s appeal has been taken in accordance with 46 U S.C SS7702
and 46 CFR SS5. 701.

By an order dated 17 Cctober 1990, an Administrative |aw Judge of
the United States Coast Guard at Seattle, Washington revoked
Appell ant's Merchant Mariner's Docunent upon finding proved the charge
and specification of violating 46 U. S.C. SS7704 by using a controlled
substance, marijuana. The specification found proved all eges that
Appel l ant, while the hol der of the above-captioned docunent, did, on
or about 15 May 1990 have marijuana netabolite present in his body as
reveal ed through a drug screening test. Appellant submitted an answer
of no contest to the charge and specification.

The Admi nistrative Law Judge fully advised Appellant and his
counsel that an answer of no contest is the same as an admission in
that the Investigating Officer is relieved of the burden of proving
the allegation. [TR 10-11]. Accordingly, the Adm nistrative Law
Judge found the charge and specification proved and entered an order
of revocation.

Appellant testified under oath in matters of extenuation and
mtigation. Appellant filed a notice of appeal on 20 Novenber 1990
and received the transcript of the proceedings on 11 Decenber 1990.
Upon receiving a filing extension, Appellant tinely filed a supporting
brief on 21 February 1991. Accordingly, this matter is properly
bef ore the Conmmandant for disposition.

FI NDI NGS OF FACT

At all times relevant, Appellant was the hol der the above-
captioned nerchant mariner's docunent, issued by the Coast Guard as a
duplicate on 26 march 1990, authorizing himto serve as an abl e-bodi ed
seaman aboard U.S. vessels. The docunent is endorsed for tankermn,
Grade B and | ower grades.

On 15 May 1990, Appellant provided a urine specinmen at the
Virginia Mason Occupational Medicine dinic, Harbor Island, Seattle,
Washi ngton for a pre-enployment drug screening test.

The test results reveal ed the presence of marijuana netabolite in
Appel I ant' s uri ne.

Appearance: Cifford Freed, Esq., Frank & Rosen, Suite 1200 Hope
Bl dg., Seattle, WA 98104

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the Administrative
Law Judge. Appellant asserts the foll ow ng bases of appeal

1. Title 46 U.S.C. SS7704 and 46 C.F.R SS5.59 do not require
mandat ory revocation in all cases of drug use

2. The Administrative Law Judge clearly erred in not finding
that Appellant's use of marijuana anpunted to "experinentation"
and that satisfactory evidence of "cure" had been nade



3. The Admi nistrative Law Judge conmitted an abuse of
discretion in failing to provide Appellant with the opportunity
to obtain expert nmedical testinmony on the issue of "cure”

OPI NI ON
|

Appel |l ant asserts that 46 U S.C. SS7704 and 46 C.F. R SS5.59 do
not require mandatory revocation in all cases of drug use. Appellant
urges that an order of revocation is only appropriate where the record
reflects that Appellant would be a continuing threat to safety of life
or property at sea. | do not agree

It is true that revocation is an appropriate sanction for cases
where Appel | ant constitutes such a threat. Appeal Decisions 2289
(BROWN) ; 2346 (WLLIAMS); 2450 (FREDERICK), affd sub nom
Commandant v. Fredericks, NTSB Order No. EM 147 (1988). However,
additionally, in all cases where drug possession or use or prior
conviction for violating a drug law is found proved, revocation is
mandat ory unl ess an individual can provide satisfactory proof to the
Admi ni strative Law Judge that he is cured. 46 U S.C =+7704; Appea
Deci si ons 2476 (BLAKE), aff'd. sub nom Commandant v. Bl ake
NTSB Order EM 156 (1989); 2518 (HENNARD); 2459 (LORMAND); 2377
(H CKEY); 2338 (FIFER). 1In cases where an individual is charged
with m sconduct for marijuana possession, pursuant to 46 U.S.C. +7703
an order less than revocation may be issued where experinentation and
cure are proven. 46 C F.R +5.59(a).

Here, Appellant was charged with violating 46 U.S.C. <7704 rather
t han m sconduct, thus the provisions of 46 C.F.R +5.59 are
i napplicable. Accordingly, an order of revocation was nandatory
unl ess Appellant subnmitted satisfactory evidence that he was cured of
drug use.

Contrary to Appellant's assertion, the burden of establishing
cure is on Appellant. Appeal Decisions 2383 (SWERE); 2330
(STRUDW CK). The Administrative Law Judge found that Appellant had

not established satisfactory evidence of cure. [TR 35, 47]. A

t hor ough review of the record reflects no basis upon which to disturb
this finding. The findings of the Administrative Law Judge will not
be disturbed on review unless it can be shown that they are inherently
i ncredi bl e or based on insufficient evidence. Appeal Decisions 2522
(JENKI NS); 2506 (SYVERSTEN); 2492 (RATH); 2378 (CALICCH O); 2333
(AYALA) ; 2302 (FRAPPIER).

Appel |l ant asserts that the Administrative Law Judge erred in not
finding that Appellant's marijuana use anpunted to "experinmentation”
and that he was cured of such drug use. | do not agree

Appellant testified that he had only used marijuana twice in his
life, with a span of 12 years between incidents, the latter incident
caused by stress. [TR 24-27]. He testified that he was contrite for
using marijuana and that he was willing to undertake any neasures to
prove his fitness. [TR 32]. He also testified that he had taken one
subsequent drug test on 14 August 1990 which was negative for the
presence of drugs. This evidence fails to establish a basis for
determining cure since it does not satisfactorily denpnstrate that
Appel | ant has been successfully rehabilitated froma physical or
psychol ogi cal dependence on marijuana. At best, it only denpnstrates
that Appellant was drug free on a particular date (14 August 1990).

Appell ant asserts inter alia that it was anonmal ous for the
Admi ni strative Law Judge to find Appellant's testinony credible yet
not find that he was cured of drug use. | do not agree
Not wi t hst andi ng that Appellant's testinony was conpletely credible,



for the reasons stated, supra, it does not reasonably support a
determ nation that he was cured of drug use or dependence

As stated in Qpinion |, supra, the provisions of 46 CF.R +5.59
which refers to marijuana experinentation are inapplicable to this
case since Appellant was not charged with m sconduct but a violation
of the drug use provision of 46 U S.C. +7704. Thus, although cure was
a potentially relevant issue, clearly experinentation was not.
Accordingly, Appellant's reference to experinentation is m splaced

Based on the foregoing, | find the determ nation of the
Admi ni strative Law Judge regarding the issue of cure to be fully
consonant with the evidence in the record

Appel |l ant asserts that the Administrative Law Judge committed an
abuse of discretion by not granting Appellant a continuance to undergo
a nedical evaluation in order to prove that he was cured of drug use
or dependence. | do not agree

The decision to grant a continuance is within the exclusive
di scretion of the Administrative Law Judge. 46 C.F.R +5.511.

The "cure" provision of 46 U S.C. +7704 is unanbi guous.
Appel l ant was charged with drug use under this statute on 25 June
1990, two full nonths before the commencenent of the hearing. He was
represented by professional counsel and had anpl e opportunity to seek
a professional nedical evaluation and opinion prior to the hearing, as
well as full opportunity to devel op a defense based on such
eval uati on. Absent a showi ng that Appellant had al ready undergone
such an evaluation, it was not an abuse of discretion to deny a
continuance solely for this purpose, once the hearing had commenced

If in fact, Appellant had requested a continuance in order to
obtain the relevant testinobny of a particular physician or other
qual i fied professional who had al ready conducted an eval uation, a
continuance to secure such testinony woul d have been reasonabl e.
However, granting a continuance nerely to permt Appellant to devel op
a potential defense, when such a defense could have been devel oped
prior to the hearing, would be contrary to the interests of justice
and judicial econonmy. 46 C.F.R +5.51; Appeal Decision 2494

(PUGH) .

Accordingly, | find that the Adm nistrative Law Judge did not
commit an abuse of discretion by denying the notion for a continuance

CONCLUSI ON

The findings of the Admi nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable |aw
and regul ati ons.

ORDER

The decision and order of the Adm nistrative Law Judge dated on 20
March 1990 at New Ol eans, Louisiana i s AFFI RVED.

/sl

Martin H Dani el

Vice Admral, U S. Coast Guard
Acti ng Commandant

Si gned at Washington, D.C., this 6th day of May, 1991
**%%% END OF DECI SI ON NO. 2526 *****



